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COMBA CENTHR ORDR _1640.4C

From: Commanding General

To: Distributio n List

Subj: SEAR®E AND SEIZURE

Ret: (@@ Manual for Courts—Martial (199 8 edition)

() U.S. Navy Regulations (1990)
End: (1) REQUEST/AFFIDAVIT FOR COMMADI AUTHORIZATION FOR

SEARGE AND/OR SEIZURE
(2) COMMAN AUTHORIZATION FOR SEARGE AND/OR SEIZURE
(3) PERMISSIVE AUTHORIZATION FOR SEAR® AND/OR SEIZURE

1. Purpose. To establis h guidelines , in accordanc e wit h the
references, for members of thi s Commad to authoriz e searche s for and
seizure s of evidenc e for use in a tria | by court—martial.

2. Cancellation. CQO 1640.4B.

3. Summary of Revision. Thi s revisio n contain s a substantia | number

of changes and must be completel y reviewed.

4 Information

a. Person s Wb May Searc h _for and Seiz e Evidence. Any
commissione d officer , warran t officer , pett y officer , noncommissioned
officer , and, when performin g polic e duties, any criminal
investigator , membe& of the militar y police, or perso n desighate d by
prope r authorit y to perfor m guar d or polic e duties, or any agent of
any such person, may conduct a searc h and/or seiz e evidenc e when a
searc h authorizatio n has been grante d or withou t authorizatio n under

thos e limite d circumstance s discusse d late r in thi s Order.

b. Inspection s _and Inventorie s Distinguishe d_fro_m Searches
(1)  Inspections. An "inspection™ is an examinatio n conducted
as a responsibilit y of commard to determin e and ensur e th e security,
militar y fitness , or good order and disciplin e of the unit,

organization , Iinstallation , or vehicle. Inspection s may examin e the
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whale or part of a unit, organization , installation , or vehicle.
Inspection s may include , but are not Ilimite d to, examinations

conducte d at entranc e and exi t points, or examination s to determine
and ensur e that any of the followin g requirement s are met. that the
Commad is properl y equipped, functionin g properly , maintaining

prope r standard s of readiness, sea or air worthiness , sanitatio n and
cleanliness, and that personne | are present, fit, and ready for duty.
An inspectio n als o include s an examinatio n to locat e and confiscate
unlawfu | weapons and othe r contraband. An order to produc e body
fluids, such as urine, i s permissible. An examinatio n made for the
primar y purpos e of obtainin g evidenc e for use in a tria | by court-
martia | or in othe r disciplinar y proceeding s is not an inspection. A
previousl y unschedule d examinatio n to locat e weapons or contraband
that is directe d immediatel y followin g a repor t of a specifi c offense

and examine s specifi ¢ selecte d individuals ; or, subject s person s to
substantiall y differen t intrusion s durin g the same examination , is
not an inspection. Inspection s shal | be conducte d in a reasonable
fashio n and comply wit h the specia | rule s governin g body view s and
intrusions. Inspection s may utiliz e any reasonabl e natura | or
technologica | aid and ma be conducte d wit h or withou t notic e to
thos e inspected. Unlawfu | weapons, contraband, or othe r evidenc e of

crim e discovere d durin g an inspectio n ma be seized.

(2) Searches. A searc h is a commard actio n for the primary
purpos e of obtainin g evidenc e to be used at a court-martial,
nonjudicia | punishment, or administrativ e proceeding.

5. Searche s and Seizure s Requirin g Probabl e Cause

a. Probable  Cause. Probabl e cause to searc h exist s when there
Is a reasonabl e belief , based on facts, that the person , property , or
evidenc e sought is locate d in the plac e or on the person to be
searched.
b. Probabl e Cause Searche s and Seizure s Requiring
Authorization
(1)  Authorizatio n_to Search
(@ Searc h _Authorization. A searc h authorizatio nis an
expres s authorization , writte n_or_oral, to searc h a perso n or an area
for specifie d propert y or evidenc e or for a specifi ¢ person and to
seiz e such property , evidence, or person.

8§~ R AT A
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() Persons Wh May Issu e a Searc h Authorization. The
power to authoriz e a searc h or a seizure , based upon probabl e cause,
is hel d by the commanding office r or functiona | successo r in command,
who has contro | over the perso n to be searche d or the plac e where the
propert y or perso n to be searche d is situate d or found. If the
commanding office r is absent, the office r who succeed s to commard may
authoriz e a searc h or seizure. Question s pertainin g to searc h or
seizur e authorizatio n power shoul d be directe d to the Staf f Judge
Advocate. I n circumstance s where the Commanding General is the
appropriat e commander to authoriz e a searc h and he is unavailable,
the Chief of Staff , MCAGCC when succeedin g to command wil | be the

authorizin g officer. A commanding office r is disqualifie d from
authorizin g a searc h if he personall y and activel y participate S in
th e search. A commanding office r may authoriz e the searc h of a
civilian. Such a searc h wil | be conducte d by a membe of the Office
of the Provost Marshal. Item s seize d and any civiian s apprehended
wil | be release d to prope r civiia n authorities , I f appropriate,

afte r contac t wit h the Offic e of the Staf f Judge Advocate.

() Basis for a Searc h Authorization. A searc h authorization
must be based upon probabl e cause. Probabl e cause must be based upon
fact s and not merel y the conclusion s and opinion s of investigator s or
any othe r perso n who ma be seekin g authorizatio n to conduct a
search. The followin g procedure s wil | be followe d in obtainin g a
searc h authorization:

(@ Befor e applyin g for a searc h authorization , the
perso n makin g applicatio n should , when possible , seek the advic e of
any tria | counsel , the Militar y Justic e Officer , the Deputy Staff

Judge Advocate , or the Staf f Judge Advocat e (durin g non—working
hours , follo w the procedure s found in paragrap h 9 of thi s Order)

The applican t should , when possible, set fort h the fact s to be used
by th e authorizin g office r in making the probabl e cause determination
in the Request for Commad Authorizatio n_to Conduct Searc h and/or
Seizure, enclosure (1)

() The fact s are then presente d to the appropriate
authorizin g office r so the offce r can make a probabl e cause

determination. These fact s may includ e hearsa y evidenc e in whole or
In part. Oral statement s communicate d to th e authorizin g office r in
person , Vi a telephone , or by other appropriat e means of

communication , or such informatio n as ma be known by the authorizing
office r that would not preclud e the office r fro mactin g in an
impartia | fashio n may als o be considere d when appropriate.
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In making th e probabl e cause determination , the authorizin g officer
is simpl y to make a practical , common-sens e determinatio n whether
ther e is a reasonabl e belie f that the person, property , or items
sought wil | be found in the specifie d location. If the Commanding
Office r determine s probabl e cause exists, th e Commanding Officer
shoul d issu e an authorization. The authorizatio n may be verbal or
written. |f practicable , the decisio n shoul d be documente d in the
Commau Authorizatio n for Searc h and/o r Seizure, enclosur e (2

(3) Scope of Authorization. The authorizin g office r can
authoriz e a searc h only if the office r has contro | over the person or
area to be searched. In the case of the enliste d barracks , this
contro | may be concurrent, e. , both the unit commander and the
Commanding General , MCAGCC have contro | over the barrack s building.

C. Probabl e Cause Searche s and Seizure s Not Requiring
Authorization. Provide d probabl e cause exists, a search
or seizur e authorizatio n is not require d under the following
circumstances:

(1)  Exigencies. A searc h authorizatio n is not require d for a
searc h based on probabl e cause when:

(@ Insufficien t Time. There is a reasonabl e belie f that
the propert y or evidenc e wil | be destroyed , concealed, or removed
durin g the delay necessar y to obtai n a searc h authorization.

() Lack of Communications. There is a reasonable
militar y operationa | necessit y that is reasonabl y believe d to
prohibi t or preven t communicatio n wit h an authorizin g office r and
ther e is a reasonabl e belie f that the propert y or evidenc e wil | be
destroyed, concealed, or removed durin g the delay necessar y to obtain

a searc h authorization.

() Searc h of Operabl e Vehicle. An operabl e vehicle,
that is, a vehicl e that a reasonabl e perso n would know at the time of
the searc h was functiona | for purpose s of transportation, may be

searche d unles s the vehicl e can be secure d so a searc h authorization
can be obtained.

(2) Plai_n View. If personne | are lawfull 'y in a positio n from
whic h the y vie w an object, if it s incriminatin g characte r is
immediatel y apparent, and if the personne | have a lawfu | righ t of
acces s to the object, they may seiz e it withou t a warrant.



CQO 1640.4C

If,  however, the personne | lac k probabl e cause to believ e that an
objec t in plai n vie w is contraban d withou t conductin g some further

searc h of the object — that is, if it s incriminatin g characte r is
not immediatel y apparent _ the plain—vie w doctrin e cannot justify
it s seizure.

6. Searche s and Seizure s Not Requirin g Probabl e Cause

a. Inspections. As discusse d in paragrap h 5 an inspectio n is
not a search. Therefore , person s authorize d to conduct inspections
need not have probabl e cause to inspect. So lon g as the purpos e of
th e inspectio n is appropriat e under paragrap h 5 and not primarily
for the purpos e of obtainin g evidence, a perso n conductin g an
inspectio n can lawfull y seiz e contraban d or evidenc e of a crime
discovere d durin g a prope r inspection. Probabl e cause would not be

require d to seiz e such items in that case.

b. Searche s of Government Property. Government propert y may be
searche d unles s the propert y is issue d or assigne d to a perso n and
that perso n has a reasonabl e expectato n of privac y therei n at the
tim e of the search. Under normal circumstances , a perso n does not
have a reasonabl e expectatio n of privac y in Government propert y that
is not issue d for persona | use. Wall or floo r locker s in living
quarter s issue d for the purpos e of storin g persona | possessions
normall y are issue d for persona | use; but the determinato n as to
whethe r a perso n has a reasonabl e expectatio n of privac y in
Government propert y issue d for persona | use depends on the fact s and
circumstance s at the time of the search.

C. Consent _Searches. Searche s may be conducte d of any perso n or
propert y wit h lawfu | consent of that person or the person in control
of th e property. The consent must be freel y and voluntaril y given.

The followin g guideline s wil | be adhere d to:

(1) whenever possible , do not apprehen d the perso n prio r to
requestin g consent;

() Do not use coercion, duress, inducement , and do not wuse
authority, rank, or positio n in requestin g consent;

3) In cases where a searc h authorizatio n has alread y been
obtained, do not infor mthe person of that fact unti | afte r it has

been determine d that the person is unwilin g to consent:
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4 Do not tel | the person that a searc h wil | be conducted

regardles s of consent ; or that you wil | obtai n a searc h warran t or
searc h authorization;

(5) Prio r to conductin g the consent search, I f practical
under the circumstances , prepar e a Permissiv__e Authorizatio n_for
Searc h _and/o r__Seizure, enclosur e (3), ensurin g that all necessary

informatio n is complet e and accurate;

(6) Advis e the person that he or she need not consent to the
search;

(7) Ensure that the person signs the Permissiv__e Authorization

for Searc h _and/o r Seizure  (preferabl 'y in the presenc e of someone who
wil | not conduct the search)

B8 A searc h based upon the consent of the perso n cannot
exceed the limit s of the area consente d to be searche d and the
individua | conductin g the searc h must be carefu | not to exceed those
limits. However, if personne | are lawfull y in a positio n fro m which
the y vie w an object, if it s incriminatin g characte r is immediately
apparent , and if the personne | have a lawfu | righ t of access to the
object , they may seiz e it withou t a warrant. If, ~ however, the
personne | lac k probabl e cause to believ e that an object in plai n view
I's contraban d withou t conductin g some furthe r searc h of the object _
that is, if it s incriminatin g characte r is not immediatel y apparen t
th e plain—vie w doctrin e cannot justif y it s seizure;

(9 The individua | who consent s to the searc h ma withdraw

consent at any time durin g the searc h or narro w the scope of the
search.

d. Searche s Inciden t to a Lawful Apprehension

(1)  General Rule. A perso n who has been lawfull y apprehended

may be searched.

() Searc h for Weapons and Destructibl e _Evidence. A search
may be conducte d for weapons or destructibl e evidenc e in the area
withi n the immediat e contro | of an apprehende d person. The area
withi n th e person’s immediat e control " is the area whic h the
individua | searchin g coul d reasonabl y believ e that the person
apprehende d coul d reac h wit h a sudden movemert to obtai n such
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property. However, th e passenge r compartment of an automobile , and
container s withi n the passenge r compartment , may be searche d as a

contemporaneou s inciden t of the apprehensio n of an occupant of the

automobile , regardles s of whether the perso n apprehende d has been

remove d fro m th e vehicle.

(3) Examinatio n_ for Other Persons. When an apprehension
take s plac e at a locatio n in whic h othe r person s reasonabl y might be
presen t who coul d interfer e wit h th e apprehensio n or endanger those
apprehending , a reasonabl e examinatio n ma be made of the general
area in whic h such othe r person s might be located.

e. Emergency Searche s to Save Lif e or for Relate d Purposes. In
emergenc y circumstance s to save a lif e or for a relate d purpose , a

searc h may be conducte d of person s or propert y in a good fait h effort
to rende r immediat e medical aid, to obtai n informatio n that will

assis t in the renderin g of such aid, or to prevent immediat e or
ongoin g persona | injury.

f. Searche s of Open Field s or Woodlands. A searc h of open
field s or woodland s is permissible.

g. Abandone d Property. Abandone d propert y may be searched
and seize d by any perso n withou t probabl e cause and withou t a search
authorization.

1. Conduct of the Search

a. If ther e is a searc h authorizatio n and the perso n whose
propert y is to be searche d is present , the perso n conductin g the
searc h should , where possible , firs t attempt to obtai n consent from

that perso n to searc h in accordanc e wit h paragrap h 7c above.

b. Afte r it has been determine d that the person is unwilin g to
consent , the perso n conductin g the searc h should, when possible,
notif y that perso n of the searc h authorizatio n and it s general
substance. Such notic e may be made prio r to or contemporaneously
wit h th e search.

C. Personne | authorize d to conduct the searc h shal | searc h only

th e perso n and/o r are a designated. If in the cours e of the search,
fact s and circumstance s indicat e that the scope of the searc h should
be extended, the y shal | immediatel y infor m th e authorizin g office r of

such fact s and circumstance s for furthe r instructions. However, if
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personne | are lawfull y in a positio n fro mwhic h they vie w an object,

iIf it s incriminatin g characte r is immediatel y apparent, and if the
personne | have a lawfu | righ t of access to the object, the y may seize
it withou t an authorization. If,  however, the personne | lack

probabl e cause to believ e that an object in plai n vie wis contraband
withou t conductin g some furthe r searc h of the object _— that is, if
it s incriminatin g characte r is not immediatel y apparent _ the

plain—vie w doctrin e cannot justif y it s seizure.

d. Personne | conductin g a properl y authorize d searc h wil | seize
all items set fort h in the authorizatio n and thos e item s whic h are in
plai n vie w and are:

(1) Fruit s or product s of any offens e agains t the Uniform
Code of Militar y Justice;

(2)  Instrumentalitie s used in the commissio n of the offense
or whic h coul d be used to effec t an escape;

(3) &ny other evidenc e of the commissio n of the offens e or
the identit y of the offender ; or,

(4)  Contraband.

e.  An inventor y of the propert y seize d shal | be made at the time
of a seizur e or as soon as practicabl e thereafter.

f. All authorizin g officer s who obtai n possessio n of seized
propert y shal | ensur e that the propert y is properl y tagge d or marked
and physicall y secured in a space not subjec t to unauthorize d access.
The authorizin g office r shoul d verball y repor t the circumstance s of
the searc h to the commanding office r at th & earlies t practicabl e time
and submit the writte n authorizatio n for m mentione d above.

8. Staf f Judge Advocat e Advice. Commanding officers, officers—in-
charge, othe r authorizin g officers, and any othe r person s who have
question s concernin g searche s and seizure s ma contac t the Offic e of
the Staf f Judge Advocat e for advic e and assistance. Durin g working
hours, th e telephon e number is 830—6782/6783. Afte r workin g hours,
consul t the Comba Center Commad Duty Office r who wil | locat e an
appropriat e attorne y for consultation.
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9. Action. All  commands will ensure that searches and seizures
conducted aboard the Combat Center will be done so in accordance with
this  Order.
10. Reserve Applicability. This Order is applicable to the Marine

Corps Reserve.

. ~ LENNO
Chief of

aft

DISTRIBUTION:  A—I plus SJA (50)



CCO 1640.4C
REQUEST/AFFIDAVIT FOR COMMANMRUTHORIZATION FOR
SEARCHAND/OR SEIZURE

UNITED STATES
VS.

(Rank _and Name of Person

1. Before  the, (Identify person to grant _ authorization by title and
command

2. The undersigned, being duly sworn, requests authority to search:
(Identify the person and/or describe the premises with particularity

and in detail.)

(See instruction 1)

3. Believing that there is now being concealed certain property,
namely:

(Here describe the property)

(See Instruction 2)
4 The request for authorization to search and seize is made in
connection  with an investigation into  the offense(s) of: (See
instruction 3)

5. The facts and circumstances known to me tending to establish the

foregoing grounds for authorization to search and seize, including
comments demonstrating the reliability of the information and/or
informant, are as follows:

(Attach separate, sworn affidavit if more space is needed.)

(See instruction 3)

(Signature)

Sworn to before me, and subscribed in My presence, this day
of 1999

(Signature of Person Administering
Oath)

(Rank,  Service, and Title)

ENCLOSURE (1)
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INSTRUCTIONS

1. In paragrap h 2, the person , premises, or plac e to be searched
shoul d be describe d wit h particularit y and in detail.

2. In paragrap h 3, the propert y to be seize d shoul d be describe d with

particularit y and detail . The type s of item s whic h may be seize d are
set fort h in paragrap h 7d. |If the ite mis somethin g likel y to be
disassemble d int o parts, includ e such informatio n and request
authorizatio n to seiz e the parts.

3. In paragrap h 4, set fort h a concis e factua | statemen t of the
offens e that has been committe d or the probabl e cause to believ e that
it has been committed. Use additiona | pages if necessary.

4. In paragrap h 5 set fort h fact s establishin g probabl e cause for
believin g that the person , premises, or plac e to be searche d and the

propert y to be seize d are connecte d wit h th e offens e mentione d in
paragrap h 4, plus fact s establishin g probabl e cause to believ e that
the propert y to be seize d is presentl y locate d on the person,

premises, or plac e to be searched. Underlyin g circumstance s that
suppor t that the hearsa y informatio n is trustworth y shoul d als o be
included, If th e informatio n is based on persona | knowledge, the
reques t shoul d so indicate. If the informatio n is based on hearsay
information , paragrap h 5 shoul d set fort h some of th e underlying
circumstance s showin g that the informant , whose identit y need not be
disclosed , or hi s information , was trustworthy. Use additiona | pages

i f necessary.

ENCLOSURE (1)
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COMMAN AUTHORIZATION FOR SEARGE AND/OR SEIZURE

UNITED STATES

VS.

To (Perso n to conduct the search/seizure , ran k and name)
Affidavit(s) havin g been made befor e nme by

(Identif y person s providin g informatio n regardin g request for
authorization.)

(See instructio n I

That ther e is reaso n to believ e that on the perso n of and/or the
premise s known as:

(Identif 'y the perso n and/o r describ e the premise s wit h particularity
and in detail)
(Se e instructio n 2

whic h is/ar e wunder ny jurisdiction,

There is now bein g conceale d certai n property , nhamely:

(Describ e th e property)
(Se e instructio n 3

| am satisfie d that ther e is probabl e cause to believ e that the
propert y so describe d is bein g conceale d on the perso n and/or
premise s above describe d and that ground s for applicatio n for
issuanc e of a commard authorize d searc h exist as state d in the
supportin g affidavit(s). (Se e instructio n 4

YOU ARE HEREBY AUTHORIZED TO SEARMH the persan and/a place nama for
the property specified ard if the property is found ther to seize
it, leaving a copy of this authorization ard receipt for the property
taken. You will provide a signal receipt to this command, containing
a full description of every item seized.

ENCLOSURE (2)
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Any assistance desired in conducting this search will be furnished by
this command.

Dated this day of 199

(Signature of person authorizing
the search)

(Rank, Service, Title)

(Command)

ENCLOSURE (2)
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INSTRUCTIONS

1. Although the person bringing the information to the attention of
the individual empoweredto authorize the search will normally be one

in the execution of investigative or police duties, such need not be
the case. The information may come from one as a private individual.

2. The area or place to be searched must be specific, such as wall
locker, wall locker and locker box, residence, or automobile.

3. A search may be authorized only for the seizure of certain
classes of items:

a. Fruits of a crime (the results of a crime such as stolen
objects)

b. Instrumentalities of a crime (example: search of an
automobile for a crowbar used to force entrance into a building which
was burglarized)

c. Contraband (items, the mere possession of which is against
the law _— marijuana, etc.);

d. Evidence of crime (example: bloodstained clothing of an
assault suspect)

4, Before authorizing a search, probable cause must exist. This
means reliable information that would lead a reasonably prudent and
cautious man to a natural belief that:

a. An offense probably is about to be, is being, or has been
committed; and,

b. Specific fruits or instrumentalities of the crime, contraband
or evidence of the crime exist; and,

C. Such fruits, instrumentalities of the crime, contraband or
evidence are probably in a certain place.

5. In arriving at the above determination, it is generally
permissible to rely on hearsay information, particularly if it is
reasonably corroborated or has been verified in some substantial part
by other facts or circumstances.

ENCLOSURE (2)
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However, unreliable hearsay cannot alone constitute probable  cause.
The mere opinion of another that probable cause exists is not
sufficient; however, along with the pertinent facts, it may be

considered in reaching the conclusion as to whether or not probable
cause exists.

If the information available does not satisfy the foregoing,

additional investigation to produce the necessary information may be
ordered.
ENCLOSURE (2)
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PERMISSIVE AUTHORIZATION FOR SEARCH AND/OR SEIZURE

1. Advisory

a. |, (Full Name off person giving consent) . after being
advised by (Person requesting permission to search

b. That (Organization conducting investigation) is  conducting an
investigation into the offense(s) of
(list suspected offenses  here)

have been requested to permit a search of my (describe
property or premises to which person has consented to be searched.)

2. Constitutional Right

I have been informed of my constitutional right to refuse to
permit this search in the absence of a search warrant or search
authorization. In full understanding of this right, | have
nevertheless decided to permit this search to be made.

3. Permission

This __search may be conducted on__ (date) by (name of person(s
conducting ___search) and | hereby give him/her/them my permission to
remove and retain any property or papers found during the search
which are desired for investigative purposes.

4, Free Decision

| make this decision freely and voluntarily and it is made with

no threats having been made or promises extended to me.

(Date signed) (Signature of person
consenting

5. Withesses

(Signature of Withess) (Signature of

Witness

ENCLOSURE (3)
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2. Times of Search

Star t (Star t Time off Search

E\’ml (End Time of Search

ENCLOSUR (3)



